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"MEMORANDUM FOR: Assistant Directors

Deputy Assistant Direetors
Field Office Directors

FROM:

ThIS memorandum serves to review the importance of exercising prosecutonal dlscretlon when

makmg cit ody determinations for aliens (adults and/or juveniles) transferring from hospitals

es or law enforcement agencies who have severe medical conditions. The
nd Removal Operation’s (DRO) commitment to maintaining an end to the
£ illegal aliens does not abrogate the responsxblhtv of DRO staff to use
in 1dentxfymg and responding to meritorious health related cases in which
detenuon may not be inthe besl interest of U.S. Immigration and Customs. Enforcemem (ICE).
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The process:for makmg dtscrenonary decmons is outlined in the anached memorandum of
November 7, 2000, entitled “Exercising Prosecutorial Discretion.” Field officers are not only
authorlzed by law to rcise discretion within the authority of the agency, but are expected to
IS ma iner at all stages of the enforcement process.

In sntuauons where staff must reqpond to a pickup request-or detainer placed agamst an adult or
1 vere edncal ot psychxamc condition, the Field OffmeDnrector (FOD)

ment plan, or other documentation prowde by the refemng agency
indicates the e ence of extreme disease or an impairment that makes detention problematic
and/or removal highly unlikely. Exercising prosecutorial dnsurenon when considering whether

, to accept these types f referrals allows DRO to:

+ Sho compasswn and humanitarian.concern, when appropnate
~Maximize impact on enforcement and removal by not detaining aliens who are
unable to complete the removal process because of severe 1llness

. Reduce catastrophic health care costs.
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The following are some examples of medical conditions that should trigger or flag a need for
case review ant consideration of prosecutorial discretion:

. Mvm:gj chronic conditions with complications (e.g.. dialysis with liver
disease).

Advanced immuno-compromised diseases (e.g.. HIV/AIDS, cancer).
Pending/recent organ transplanis.

End-stage/terminal ilinesses (e.g., cancer, renal failure).
Paraplegics/muiti-limb amputees confined to wheelchairs.
Muiti-degenerative diseases in the very elderly.

Extréme memal retardation/mental illness/mental incomperence.
Blindness.

Significant pregnancy complications.

In situations where it is neither practical nor desirable to cancel a detainer or deny the pickup of
a seripusly Ul alien (e.g.. high profile case, lack of sufficient documentation), the FOD should
take the adult or juvenile into custody and proceed with immigration proceedings and custody
determinations as appropriate under the law (¢.g., parole or release recognizance). The case of
any alien subject o mandatory detention shall be coordinated with locat counsel and the
Executive Otfice of Immigration Review (EQIR) to expedite proceedings or arrive at a
resolution. The U.S. Public Health Service (PHS) may be consulted when additional
information or guidance is needed to clarify the type and severity of a medical condition or to
identify the special needs of a detainee. The case of any alien released from custody shall be
handled in accordance with policy and procedure for non-detained aliens.
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While the ultimate authority 10 make custody determinations rests with the FOD in most cases,
for Headquarters assistance to address novel situations or medical conditions as they

relate 1o adult detamees may be addressed to the Detention Management Division or

Removal Management Division, as appropriate. For minors detained in the custody of ICE,

novel questions should be addressed to the Field Office Juvenile Coordinator (FOJC) or, if

vnresolved, to the Headquarters National Juvenile Coordination Unit, due to the vulnerabilities

and special requirements of this population.

Requests for assistance from the Headquarters® Custody Determination Unit {CDU), Travel
Document Unit (TDU), or Air Transportation Unit (ATU) should be accompanied by the
necessary medical documentation and immigration case history to enable headquarters staff to
arrive at the best determination or arrangement for the alien,

For questions or concerns regarding
Detention Health Care Unit, at (202)
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